From: Richard T. Loewke, AICP

To: Mayor Osby Davis; Robert H. McConnell; Pippin Dew-Costa; Jesus Cristobal Malgapo; Katy Miessner; Hermie
Sunga; Rozzana Verder-Aliga; Landisg@hotmail.com; ack@ackengineering.com; rc@monarchengineers.com;
vallejoplanningcommission@gmail.com; jim@ripleyscoggin.com; rschussel@yahoo.com;
chrisplatzer@comcast.net; dabrahamson@ci.vallejo.ca.us; Leslie Trybull

Cc: Daniel Keen; Andrea Ouse; Plowman, Lisa A.; Claudia Quintana; "Steve Bryan"; "Clive Moutray"; "Matthew
Fettig"; "Art Coon"; "Wilson Wendt"; "Sean Marciniak"

Subject: Appeal of Staff Determination Refusing to Certify EIR for Consideration of Orcem & VMT Projects

Date: Thursday, February 09, 2017 1:10:14 PM

Attachments: Orcem & VMT Appeal of Staff Determination EIR 020817S.PDF

Honorable Mayor Sampayan and City Council Members,
Honorable Chair Graden and Planning Commissioners,
City Clerk, Secretary to the Commission, and Staff,

| am hereby filing the attached letter (and attachments) with the Vallejo Planning
Commission on behalf of Orcem California and Vallejo Marine Terminal, appealing
the referenced staff-level determination.

Sincerely, Richard Loewke

Richard T. Loewke, AICP
925.804.6225 | Loewke.com
CBRE Broker #01933504
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Orcem California
Vallejo Marine Terminal

February 8, 2017

Honorable Mayor Sampayan and Council Members (via email)
Commission Chair Graden and Planning Commission Members (via email)
Also Via Email to: City Clerk Dawn Abrahamson & Commission Executive Secretary Leslie Trybull

RE: Appeal of Staff Decision Refusing to Certify EIR for Consideration of Orcem & VMT Projects
Dear Council and Commission Members,

This letter is to serve as a formal appeal pursuant to Vallejo MCS 16.102.030 of the decision issued in writing by City
staff on February 2, 2017 that the EIR prepared for the Vallejo Marine Terminal (VMT) and Orcem California
(Orcem) Projects will not be considered or certified prior to conducting a public hearing and making a decision on
the Major Use Permit Applications filed for our Projects.

As you know, the City entered into contractual Reimbursement Agreements with Orcem and VMT in July of 2014
far purposes of preparing and certifying a complete and accurate Environmental Impact Report (EIR) for the
combined projects. We subsequently entered into another agreement to pay for the preparation of a complete
and accurate Environmental Justice Analysis (EJA) for the Projects. Relying in good faith on these agreements, our
companies expended several million dollars to have the required environmental studies and the Draft and Final EIR
cocumants completed to serve as a factual basis for evaluation and decision making on our Projects (including
approximately 51,000,000 in City fees and City consultant charges alone). We were shocked last week to receive
the a:tached email from the City staff indicating that City staff have taken it upon themselves to determine that the
Planning Commission “will not being asked to consider and certify the document”.

Iz is an unbelievable breach of good faith, the City’s own CEQA Implementation Guidelines, and the City's
contractual obligation for the staff to place the City of Vallejo in a position of refusing to complete the EIR and
accornpanying EJA before making its recommendations on the projects. It is even more unconscionable (and a
direct violation of the contractual Reimbursement Agreements) that the staff would put the Planning Commission in
a position of conducting deliberations and potentially taking action on the Projects without first completing and
certifying the EIR and approving the EJA, as the complete, accurate and abjective basis for decision making.

wWhen our legal counsel saw Ms. Plowman’s email, they were compelled to prepare the additional attached letter
dated February 7, 2017. The attached letter provides the complete legal and common sense basis for this appeal,
including the City Planning Commission’s legal obligation to certify an accurate and complete FEIR and approve the
EJA before it takes any actions on the project entitlements.

We urgently ask that you direct your staff to complete preparation of the EIR and EJA, provide proper notice, and
present these documents to the Commission for your review and certification before the decision-making process is
commenced, as required by the contractual Reimbursement Agreements and the City’s own adopted procedures.
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Matt Fettig, VMT _ /






Attachment #1: Staff Determination

Richard T. Loewke, AICP

From: Plowman, Lisa A. <maplowman@rrmdesign.com >
Sent: Thursday, February 02, 2017 10:44 AM

To: Richard T. Loewke, AICP; ‘Ms. Andrea Ouse'

Cc: steve@orcem.com; cmoutray@ecocem.ie; 'Matt Fettig’;

‘Michael T. Loewke, AICP';
Claudia.Quintana@cityofvallejo.net; 'Sean Marciniak’;
'‘Wilson Wendt'; 'Art Coon'’

Subject: RE: Availability of Draft Final EIR, Revised EJA, and
Resolution of Overriding Considerations for Orcem &
VMT Projects

Hi Dick,

The staff report, Draft Final EIR (with the Response to Comments), and the EJA will be made available to the public on
Monday February 6. Please be advised that the Draft Final EIR is being shared with the Planning Commission for
informational purposes only. They are not being asked to consider and certify the document in this hearing. Staff is
relying on the CEQA exemption 15270 — Projects Which are Disapproved, which states that projects which are denied
are not subject to CEQA.

A brief discussion of the applicant’s statement of community benefits is included in the staff report and the original
submittal will be attached. The Draft Statement of Overriding considerations prepared by the applicants will not be
included in the Planning Commission packet, but you are free to submit it to the Commission separately.

We will be happy to provide you with the link to the City’s website once all of the documents are posted.

Best,
Lisa

%.fiﬂ LISA PLOWMAN
i}

From: Richard T. Loewke, AICP [mailto:dick@loewke.com]

Sent: Wednesday, February 01, 2017 11:02 AM

To: 'Ms. Andrea Ouse' <Andrea.Ouse@cityofvallejo.net>; Plowman, Lisa A. <maplowman@rrmdesign.com>

Cc: steve@orcem.com; cmoutray@ecocem.ie; 'Matt Fettig' <mfettig@vallejomarineterminal.com>; 'Michael T. Loewke,
AICP' <mike @loewke.com>; Claudia.Quintana@cityofvallejo.net; 'Sean Marciniak' <sean.marciniak@msrlegal.com>;
'Wilson Wendt' <wilson.wendt@msrlegal.com>; 'Art Coon' <arthur.coon@msrlegal.com>

Subject: Availability of Draft Final EIR, Revised EJA, and Resolution of Overriding Considerations for Orcem & VMT
Projects

Importance: High





Andrea and Lisa,

When will the City will be making the Draft Final EIR and Revised Environmental Justice Analysis
available for the combined Orcem and VMT projects? While there is no statutory requirement for
preparation or circulation of an EJA, as you are aware, both CEQA (10-day) and local Vallejo (21-
day) statutes prescribe timeframes for notice and availability of the Final EIR prior to its consideration
by the decision-making body.

Also, will you please provide me with a direct link to both documents as soon as they are available, so
that | may commence timely review? | am contractually obligated to review both documents for
accuracy and completeness. In the event that substantive errors are identified in either document
(and | hope that is not the case), it will be imperative that the proceedings before the Planning
Commission be delayed to facilitate correction and availability once again.

Finally, will you be providing the Commissioners with copies of the revised Draft Resolution of
Overriding Considerations Resolution (with the list of community benefits) which we provided to you
on 11/23/167?

Thank you very much, Dick
Richard T. Loewke, AICP

925.804.6225 | Loewke.com
CBRE Broker #01933504

LOEWKE PLANNING ASSOCIATES
URBAN & ENVIRONMENTAL PLAMMING
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Attachment #2: Attorney Letters

E MILLER STARR 1331 M. California Blvd. T 925 935 9400

REGALIA Fifth Floor F 925 933 4126
Walnut Creek, CA 94596 www.msriegal.com

Arthur F. Coon
Diract Dial: 925 941 3233
arthur.coon@msriegal.com

February 7, 2017

VIA E-MAIL AND U.S. MAIL

Dan Keen Andrea Ouse

City Manager Community and Economic Development Director
City of Vallejo City of Vallejo

555 Santa Clara Street 555 Santa Clara Street

Vallejo, CA 94590 Vallejo, CA 94590

E-Mail: citymanager@cityofvallejo.net E-Mail: andrea.ouse@cityofvallejo.net

Re:  Staff's Unlawful Refusal To Schedule Vallejo Marine Terminal and Orcem
Project FEIR For Consideration At February 27, 2017 Planning Commission
Hearing

Dear Mr. Keen and Ms. Ouse:

| have received and reviewed Mr. Keen's February 2, 2017 email to Richard Loewke
and others disavowing City staff's agreement to a three-hearing procedure on the
above project, and otherwise stating in pertinent part as follows:

The VMT/Orcem project is scheduled to be heard at a
special Planning Commission meeting on

February 27, 2017 at 6:00 p.m. in the City Hall Council
Chambers.... It will be up to the majority of the
Planning Commission in attendance at that time to
determine if they have enough information and
adequate time to hear public testimony, deliberate and
make a well-informed decision that night, or to vote to
continue the public hearing to a future meeting date.
(Underscored emph. in orig.)

| am also in receipt of City EIR consultant Lisa Plowman's February 2, 2017
email to Mr. Loewke and Ms. Ouse stating in pertinent part regarding the
Planning Commission hearing:

The staff report, Draft Final EIR (with the Response to
Comments), and the EJA will be made available to the
public on Monday, February 6th. Please be advised
that the Draft Final EIR is being shared with the
Planning Commission for informational purposes only.

VMOCAS122 10634311
Offices: Walnut Creek / San Francisco / Newport Beach





Dan Keen
Andrea Ouse
February 7, 2017
Page 2

They are not being asked to consider and certify the
document in this hearing. Staff is relying on the CEQA
exemption 15270 - Projects Which are Disapproved,
which states that projects which are denied are not
subject to CEQA.

The City staff's apparent refusal to schedule the VMT/Orcem Project FEIR for
consideration for certification at the scheduled February 27, 2017 Planning
Commission hearing on the Project is outrageous, patently unlawful and in bad faith.
Moreover, the proposed action is wholly beyond staff's lawful discretion and
authority under CEQA or the City's Municipal Code and local law. | urge you to
rethink your position while there is still time to comply with the law and avoid
embroiling the City in the litigation that your actions will force my clients to bring if
these matters are not rectified.

| explained in great detail in my (apparently unread) letter to both of you, dated
October 3, 2016, why staff's proposed course of action (as again set forth in Mr.
Keen's and Ms. Plowman's above-quoted emails) would violate CEQA, the City’s
contractual obligations to my clients, and my clients’ constitutionally protected
property and due process rights. A copy of that letter is enclosed herein and
incorporated by reference as Exhibit A. You were again apprised of the legal
requirements of CEQA and the parties’ contractual obligations in a detailed January
17, 2017 letter from my partners, Wilson Wendt and Sean Marciniak, a copy of
which letter is also enclosed herein and incorporated by reference as Exhibit B.

You have not only ignored the legal requirements and obligations brought to your
attention by this firm's enclosed letters, but also have arbitrarily and capriciously
disregarded the City's own local CEQA implementation procedures, which are quite
simply and accurately summarized in its September 27, 2005 "Environmental
Review, Planning Handout No. PH-13," a true and correct copy of which is enclosed
herein and incorporated by reference as Exhibit C. That City document states in
relevant part:

Following the [DEIR] review period a Final EIR is
prepared consisting of amendments to the draft and
written responses to the comments received. . . . . A
certification hearing is then scheduled before the
Planning Commission and/or City Council. Action
on the project can follow certification if all other
City requirements have been satisfied.

(Ex. C, PH-13 at p. 2, emph. added.)
The City's own document thus confirms the legally required CEQA procedures and

relevant principles that apply here. Most notably, and as pertinent here, these
include: (1) after FEIR preparation, an EIR certification hearing must be scheduled

YMOC\S1227V1063431.1





Dan Keen
Andrea Ouse
February 7, 2017
Page 3

before the Planning Commission; and (2) the Planning Commission can only take
action on the Project after EIR certification has occurred.

The supposed February 27, 2017 Planning Commission hearing on the Project
mentioned in Mr. Keen's email can thus, as you both well know, be nothing but a
sham "hearing" if the FEIR is not considered and certified since the Commission will
then have no legal option, authority or power to act on the Project except to deny it
and its decision in that regard would be anything but well informed without
consideration of the FEIR and its compliance with CEQA. That the City staff has
deliberately proceeded in bad faith and in an unlawful manner — such that Planning
Commission denial will be a preordained outcome and forgone conclusion — is
further underscored by Ms. Plowman's statement that staff intends to rely on the
CEQA Guidelines § 15270 exemption for projects which are disapproved. Apart
from the fact that staff has absolutely no legal authority to approve or disapprove the
Project, and cannot predict or predetermine how the City's authorized
decisionmaking bodies will vote on it if given the opportunity, staff also ignores the
full text of the exemption which shows it was never intended to apply to
circumstances like those existing here:

(a) CEQA does not apply to projects which a
public agency rejects or disapproves.

(b) This section is intended to allow an initial
screening of projects for quick
disapprovals prior to the initiation of the
CEQA process where the agency can
determine that the project cannot be
approved.

(c) This section shall not relieve an applicant from
paying the costs for an EIR or negative
declaration prepared for his project prior to the
lead agency's disapproval of the project after
normal evaluation and processing.

(CEQA Guidelines, § 15270(a)-(c), emph. added.)

Staff is not a “public agency” as defined by CEQA. (CEQA Guidelines, § 15379.)
The context presented by this project's processing is a completed FEIR following
years of analysis and millions of dollars expended by my clients for project planning,
processing and environmental review — a far cry from the quick initial screening and
disapproval prior to initiation of CEQA review to which the exemption is intended to
apply. And, as has been repeatedly demonstrated to both of you and other City
staff in excruciating detail, the unlawful and bad faith procedure that staff continues
to propose is a far cry from “normal evaluation and processing” of a project under

VMOC\5122TV1063431.1





Dan Keen
Andrea Ouse
February 7, 2017
Page 4

. CEQA or the City's own rules.

Quite frankly, in my approximately 30 years of practicing law, | have never seen
such a shocking, unlawful and breathtaking attempted usurpation of legal authority
on the part of a local public agency's staff,

Having been fully advised, it is hoped and anticipated that you will conform your
actions and conduct to what the law requires and cease your unlawful efforts to
discriminate against and force the denial of my clients’ Project without a lawful, fair
and unbiased hearing before the City's authorized decisionmaking body or bodies.

Very truly yours,
MILL TARE REGALIA

Arthur F. Coon

AFC.gawklw

Enclosures: (Exhibits A, B & C)

ce: Claudia Quintana, City Attorney (w/encls.)
Clients
Richard T. Loewke

VMOCIS1227T1063431.1





EXHIBIT A






E MILLER STARR 1331 N, California Blvd. T 825 935 9400

REGALIA Flfth Floor F 925 933 4126
Walnul Creek, CA 94696 www.msrlagal.com

Arthur F. Coon
Direct Dial: 925 941 3233
arthur.coon@msrlagal.com

October 3, 2016

Via Email and . Mai

Andrea Quse Dan Keene

Community and Economic Development Director  City Manager

City of Vallejo City of Vallejo

555 Santa Clara Street 555 Santa Clara Street

Vallejo, CA 94580 Vallejo, CA 94580

Email: andrea.ouse@cityofvallejo.net Email: citymanager@cityofvallejo.net

Re:  Vallejo Marine Terminal/Orcem Application for Major Use Permit and Site
Development Permit

Dear Ms. Cuse and Mr. Keene:

Our office represents Vallejo Marine Terminal (*VMT") and Orcem California Inc.
("Orcem"”), the applicants for the above-referenced Project approvals, the
processing of which has been underway since 2012. On August 29, 2016 — in direct
conflict with the provisions of existing contracts between the applicants and the City
of Vallejo, as well as applicable law — the City Manager advised our clients'
representatives that the nearly complete Final EIR for the Project would not be
completed, and that staff would recommend to the Planning Commission denial of
the entittlements sought. Later, City staff modified their enunciated position and
stated the Final EIR would be completed and posted on line, but that the CEQA
review process would not be completed in that the Final EIR would not be presented
to the Planning Commission for its review, consideration and action at the
scheduled public hearing on the Project in December, These actions of City's staff
are shocking, in bad faith, and, as explained below, in blatant violation of applicable
law = including CEQA, the City's contractual obligations to applicants, and the
applicants' constitutionally-protected property and due process rights. Staff must
reverse its illegal and inequitable course, or City will be held liable for its legal
violations.

1i Both CEQA And The Parties' Existing Contracts Require That The

CEQA Review Process Be Completed Through Presentation Of The Final EIR
To The Planning Commission.

Qur clients have expended literally millions of dollars in the planning and entitlement
processing for this Project and are parties to separate but identical reimbursement
agreements (collectively, the “Reimbursement Agreement”) under which the City is

VMOC\S1 227101447819
Offices: Walnut Creek / San Franclsco / Mewport Beach
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Andrea Quse
Dan Keene
October 3, 2016
Page 2

obligated to complete the preparation and processing of the Final EIR and present it
to the decisionmaking body at the scheduled public hearing for consideration and
certification. Each of the Reimbursement Agreements contains and is expressly
“predicated upon” a Recital and Finding B that states substantially as follows:

The proposed [Orcem/\VMT] Project will be subject to
a comprehensive planning and environmental review
process, which will include completion of a single
combined Initial Study and Environmental Impact
Report (collectively, the "EIR") which will be prepared
to concurrently evaluate both the [Orcem/\VMT] Project
and the adjoining [VMT/Orcem] Project.

(Reimbursement Agreement, Recital B, p. 2.)

Recitals in a written instrument are conclusively presumed true between the parties
and their successors (Cal. Evid. Code, § 622), and there can be no doubt that the
parties’ agreement here was predicated on the common factual assumption and
understanding that the Project would undergo CEQA's "comprehensive ...
environmental review process" whereby the combined Orcem/VMT Project would be
"concurrently evaluate[d]" through the completed EIR being presented to the City's
decislonmaking body for its review and consideration, Underscoring this binding
contractual understanding among the parties, attached as an exhibit to the
Reimbursement Agreement is a copy of the consultant's agreement between Dudek
and the City under which the consultant is obligated to prepare, complete and
submit to the City's decisionmaking body a Final EIR to guide the decisionmakers in
considering the Project and evaluating its environmental effects.

In addition to our clients' contractual rights, CEQA itself precludes staff's proposal to
withhold the Final EIR from the Planning Commission under the circumstances
present here. As a matter of both State and local law, "[a]ll projects must comply
with the California Environmental Quality Act (CEQA), as appropriate.” (City of
Vallejo Mun. Code, § 16.71.058.) It is well established that a principal purpose of
CEQA's comprehensive environmental review process is to “inform the
government ... about a proposed activily's potential environmental impacts” and
that an EIR prepared pursuant to the CEQA process "advances not only the goal of
environmental protection but of informed self-government." (California Building
Industry Assn, v, Bay Area Air Quality Management Dist. (2015) 62 Cal.4th 369,
382-383, emph. added.) Here, in viclation not only of the parties’ contracts but of
CEQA itself, City's staff proposes to usurp the decisionmaking authority of the
Planning Commission (and potentially the City Council), by withholding the Final EIR
from consideration of the only decisionmaking body with power to approve or
disapprove the Project. In essence, City staff proposes to arrogate the authority to
conclusively determine that the Final EIR cannot be certified, and then - in a classic
“offer that can't be refused” - "recommend” denial of the Project to the actually
authorized decisionmaking body — here, the Planning Commission, subject to an

VYMOCAS12271014478.1





Andrea Quse
Dan Keene
October 3, 2016
Page 3

administrative appeal of its actions to the City Council. Such an effort by staff is
wholly unauthorized and unlawful, as explained further below.

At this late point in the project processing timeline, with the Final EIR fully completed
or virtually so, essentially nothing remains to complete the required CEQA review
process except for the City's authorized decisionmaking body’s determinations (1)
as to the Final EIR's adequacy under CEQA, and (2) whether to approve the Project
in light of it. CEQA does not allow these functions to be split apart from one
another, and does not allow the delegation of the City's EIR certification
decision to a nondecisionmaking body, such as the City Manager or City staff.
It is fundamental “that an environmental review document ‘cannot serve its
informational function unless it is reviewed and considered by the governmental
body which takes action having an effect on the environment.” (POET, LLC v. State
Air Resources Bd. (2013) 218 Cal.App.4th 681, 727, quoting Kleist v. City of
Glendale (1978) 56 Cal.App.3d 770, 779.) Here, of course, that authorized body is
the Planning Commission, not the City Manager or staff,

As further explained by the Court of Appeal:

[T]he principle that prohibits the delegation of authority
to a person or entity that is not a decisionmaking body
includes a corollary proposition that CEQA is violated
when the authority to approve or disapprove the
project is separated from the responsibility to complete
the environmental review, [Citations] This conclusion
is based on a fundamental policy of CEQA. For an
environmental review document to serve CEQA's
basic purpose of informing governmental
decisionmakers about environmental issues, that
document must be reviewed and considered by the
same person or group of persons who make the
decision to approve or disapprove the project at issue.
In other words, the separation of the approval function
from the review and consideration of the
environmental assessment is inconsistent with the
purpose served by an environmental assessment as it
insulates the person or group approving the project
“from public awareness and the possible reaction to
the individual members' environmental and economic
values."

(/d., at 731, fn. omitted, quoting Kleist v. Cily of Glendale, supra, 56 Cal.App.3d at
774 [holding California Air Resources Board violated CEQA "when it gave the
responsibility for completing the environmental review process to the Executive
Officer because he did not have the authority to approve or disapprove the
project.”]; see also California Clear Energy Committee v. Cily of San Jose (2013)

VMOC\512271014478.1





Andrea Ouse
Dan Keene
October 3, 2016
Page 4

220 Cal. App.4th 1325, 1339 ['CEQA Guidelines make it clear that there are certain
duties that cannot be delegated to nondecisionmaking bodies. A decisionmaking
body, for instance, cannot delegate its duty under the Guidelines to “review| ] and
consider| ]" the Final EIR."], citing CEQA Guidelines, § 15090(a)(2); No Wetlands
Landfill Expansion v. County of Marin (2012) 204 Cal App.4th 573, 583-584
[reviewing and considering final EIR and making findings are nondelegable tasks
‘reserved exclusively for the agency's decisionmaking body”], quoting California
Oak Foundation v. Regents of Universily of California (2010) 188 Cal. App.4th 227,
289.)

Reinforcing these basic rules prohibiting bifurcation of environmental review and
project approval authority, and delegation of the responsibility to review and
consider the EIR, CEQA's Guidelines also expressly provide that the processes are
to oceur concurrently: “The environmental document preparation and review should
be coordinated in a timely fashion with the existing planning, review, and project
approval process being used by each public agency. These procedures, to the
maximum extent feasible, are to run concurrently, not consecutively." (14 Cal. Code
Regs., § 15004(c), emph. added.)

Simply put, City staff is completely unauthorized to make the decision not to certify
the Final EIR, and it is unauthorized to withhold the Final EIR from the
decisionmaking body that /s authorized and obligated under CEQA to make both the
certification decision and the decision whether to approve the Project.

In addition to its being clearly unlawful under fundamental policies of CEQA, staff's
proposed action is also shockingly inequitable, Pursuant to the Reimbursement
Agreement, our clients have reimbursed, or will reimburse, the City over §1,000,000
Just to cover the cost of EIR preparation and processing. They have consented
to multiple amendments to the City's consulting agreement with Dudek allowing the
scope to be broadened to include a number of studies not required under CEQA,
and services that were not initially anticipated in Dudek’s contract. Itis a
breathtaking breach of the public trust for staff to inform our clients at the eleventh
hour that they were recommending denial of the Project and, based solely and
exclusively on that staff recommendation, staff had determined not to allow the
decisionmaking body - the City's Planning Commission — to receive, review and
consider the completed Final EIR. Staff is well aware that CEQA precludes
approval of the Project unless the decisionmaking body first considers and certifies
the EIR, and its actions are a transparent attempt to torpedo the Project by
precluding this necessary prerequisite step in the process from occurring. You are
hereby advised that unless staff takes all necessary steps to present the Final EIR
to the Planning Commission for its consideration before it makes any determination
on approval of the Project, you and the City will be in violation of California law, and
the parties’ agreements, and potentially subject to significant damages.

VMOCAS122711014478.1





Andrea Ouse
Dan Keene
October 3, 2016
Page 5

Ms. Ouse's September 6, 2016 letter to our clients' representative stated that the
City proposes to instruct the consultant to complete the Final EIR but not deliver that
finished document to the Planning Commission for consideration at the scheduled
public hearing; rather, the finished document will be put on the City's website for
public review. This is clearly not sufficient under CEQA, and unless the completed
document is presented to the Planning Commission for its consideraticn at a duly-
noticed public hearing, staff will put the City in breach of the Recitals and contractual
provisions set out in the Reimbursement Agreement, which incorporate the
provisions of the consultant’s agreement. It would also be a surprising act of bad
faith, in violation of implied contractual duties of good faith and fair dealing, to
prevent the decisionmakers from considering the enormous amounts of
environmental information provided in the Final EIR — a document whose
preparation costs have been paid by our clients — which information is essential to
making any reasoned determination on the Project.

We have been informed by our clients’ representative that the City staff believes its
proposed approach is supported by the holding of Las Lomas Land Co., LLC v. Cily
of Los Angeles (2009) 177 Cal.App.4th 837. If true, this belief is woefully
misguided, That case is simply inapplicable to the current situation. There, the
decisionmaking body that was authorized to approve the development project —
the Los Angeles City Council — determined on its own motion at some point
following the commencement of the envirenmental review process, but prior to
completion of a final EIR, to reject, disapprove and not proceed with the project for
which applications had been submitted. This decision was made by the
decisionmaking body itself following competing motions made at a public hearing by
City Council members who opposed and supported the project, respectively. (Las
Lomas Land Co., LLC, supra, 177 Cal.App.4th at 843-844.) Because the
decisionmaking body there acted on its own motion to reject the Project before it —
which would have required annexation and various legislative approvals and
entitlements — prior to completion of any final (or even draft) EIR, it had clearly no
legal duty to thereafter complete, review and consider a final EIR on the already-
rejected project prior to acting. (/d. at 848-852.) Simply put, where a project has
been definitely rejected by a decision-making body prior to completion of any EIR
and thus no longer under consideration for approval, a lead agency need not
undertake the pointless task of preparing and considering a useless EIR analyzing
the envircnmental impacts of the rejected project. The Las Lomas Court thus
distinguished Sunset Drive Corp. v. City of Redlands (1999) 73 Cal.App.4th 215,
which held "that a public agency has a ministerial duty to complete an EIR in a
timely manner,” as "not address[ing] the question whether [the City] still proposed to
consider and possibly approve the project or whether it had rejected or disapproved
the proposal sometime after its initial study." (Las Lomas Land Co., LLC, supra, at
852 ["Despite lengthy delay, the parties and the court apparently regarded the
proposed project as still under consideration.”].)
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Here, like in Sunset Drive, but unlike in Las Lomas, the Project is still under
consideration by the City, and has not been rejected and disapproved by the City's
authorized decisionmaking body by vote at a duly noticed public hearing prior to the
preparation of an EIR. Here, also unlike in Las Lomas, a Final EIR has been
prepared — yet City staff proposes to prevent the decisionmaking body from
considering it when it takes its scheduled final action on the Project. As noted
above, staff's proposal viclates CEQA's prohibition on separating the EIR
certification and project approval functions of the decisionmaking body, which here
is still considering and has not rejected the Project. This case thus involves entirely
different facts and issues than did Las Lomas. In short, Las Lomas is simply not on
point, and in no way justifies the proposed unlawful and ultra vires actions of City
staff here.

2. The City Is Equitably Estopped To Refuse To Process The Project
Through A Planning Commission Decision In Compliance With CEQA And The
Parties’ Agreements, Or To Eliminate Our Clients’ Ability To Pursue The
Industrial Uses Permitted By Their Lease With The City.

Staff's proposed course of action is so inequitable, detrimental to applicants, and
inconsistent with the City's prior course of conduct that the doctrine of equitable
estoppel applies.

VMT originally met with representatives of the City prior to their purchase of the
Project site to discuss their plans to rehabilitate the site for a marine terminal and an
appropriate maritime industrial use consisting of an environmentally superior cement
mill. Reuse of the old General Mills site was considered extremely desirable to the
City, and staff strongly encouraged this Project to go forward. VMT then finalized
negotiations with Ocrem to maximize its chances for a successful project.

The City owns in trust for the benefit of the pecple of the State approximately
431,000 square feet of property adjacent to the VMT-owned property (the
*Tidelands Property"). The Tidelands Property had been leased to General Mills
(the “Tidelands Lease”) and is an essential element of industrial use of the VMT
property. In order to go forward with the Project, the existing lease from the City to
General Mills of the Tidelands Property had to be assigned to VMT and also
modified in various respects. The original Tidelands Lease was expiring in 2014
and its term thus had to be extended. The use provisions set out in section 5 of the
Tidelands Lease limit the use of the Tidelands Property to "purposes of
manufacturing, receiving, storing, warehousing, preparing, and otherwise handling
goods and raw materials, for shipping the same, [and] for other industrial uses which
shall promote commerce and navigation ...." Crucially, these limitations have not
been revised and continue to define the extent of VMT's leasehold property interest
and rights to this day. On July 24, 2012, the City Council approved the execution of
the First Amendment to the Tidelands Lease between the City and VMT which
approved assignment of the Tidelands Lease to VMT, contained the same industrial
use limitations quoted above, and extended the term for a period of 33 years, with
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an additional option to extend for another 33 years; thus, the effective term of the
Tidelands Lease with VMT is now 66 years. The rent required under the lease is
$95,520 per year subject to a cost of living adjustment. The Staff Report presented
to the City Council prior to their approval of the lease amendment stated as follows:

“The Lessee has plans to reuse the General Mills site
for industrial operations including integrating rail, truck
and ship/barge transportation so that the site serves
as a trans-shipment center for commodity products
with cargos coming into the facility and being shipped
abroad. Staff recommends entering into the lease
amendment so that the General Mills site can be put
back into productive reuse which will generate jobs
and revenue for the City."

The City Council approved the execution of the First Amendment. VMT then
immediately negotiated their arrangement with Orcem and the two jointly filed their
applications for entitlements for the Project. It should be noted that no legislative
approvals, such as a General Plan amendment or rezoning, are required to entitle
the intended use of the Project site. The Project proposes to entitle uses which are
fully consistent with the current General Plan and zoning designations for the
Project site, as well as the existing use limitations in the Tidelands Lease,

As recently as July 28, 2015, the City Council revisited and reaffirmed the viability of
the Tidelands Lease and, by resolution, approved the execution of a Third
Amendment which extended the abatement period for rental under the Tidelands
Lease. This abatement period had originally been established in the Second
Amendment and was meant to reflect the additional entitlement processing time
needed for the Project. Thus, as recently as a year ago, the City considered and
reaffirmed the validity and desirability of the Tidelands Lease, and accordingly, the
appropriateness of the uses allowed under that lease on the Project Site.

In connection with their entitliement applications filed in 2012, our clients have
expended over $§10 million dollars in acquisition, planning, design and processing
expenses, and have reimbursed the City over a million dollars to cover the cost of
the preparation of the EIR by Dudek. Our clients' planning consultant, Richard T.
Loewke, AICP, has worked closely with City staff and any requests or requirements
for information have been promptly met. Processing has moved forward steadily
with the release of the Draft EIR and the receipt of comments on that document.
The next and final step in the CEQA process is to present the completed Final
EIR to the Planning Commission for consideration in conjunction with its
consideration of approval of the proposed Project at a public hearing. As
noted above, that step is required by the Reimbursement Agreement, and by CEQA
and is the process which municipalities acting lawfully and in good faith under these
circumstances invariably follow in order to provide adequate environmental
infermation for decisionmaking bodies to consider when they decide whether to

¥
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approve or deny a project. Based on its entry into the Tidelands Lease with VMT,
the City stands to receive — and VMT is obligated to pay — a substantial rent
annually for the Tidelands Property for a term extending well over half a century.
The Tidelands Property is essential to the economic operation of the marine
terminal facility and the industrial sites located upon the VMT property. The City has
acknowledged through the approval and execution of the First Amendment that the
Tidelands Lease, which restricts the use of the Tidelands Property to industrial uses,
is in force for a period of 66 years and requires the property to be used for maritime
industrial purposes.

Despite all this, our clients have now learned that the City has undertaken study and
possible pursuit of a General Plan "update” in which it is considering the
redesignation of the VMT property, including the Tidelands Property, to no longer
allow water-related industrial uses. Nothing could be more devastating to the Project
or to the property rights that our clients currently possess under the Tidelands
Lease. The City has already determined the only permissible uses of the Tidelands
for the next 66 years by approving and executing the First Amendment, and our
clients have detrimentally relied on that and the parties’ other agreements in moving
forward at great expense with the planning and environmental review of a Project
fully consistent with those uses. Under these circumstances, the City is equitably
estopped to deny the Project or to pursue changed land use regulations precluding
maritime industrial uses on the Tidelands Property, except upon payment of just
compensation for the resulting taking of the applicants' leasehold and property
rights. The City is equitably estopped from taking action in derogation of our clients'
rights under the Tidelands Lease.

More specifically, our clients' rights to make beneficial economic use of the Project
property as now allowed under the Tidelands Lease implicates a "fundamental
vested right” for purposes of determining the degree of judicial scrutiny —
independent judgment review — in any legal proceeding that may be required
challenging the City's actions because such rights are "preexisting rights” that were
“legitimately acquired” and are "of sufficient significance to preclude [their] extinction
or abridgment by a body lacking judicial power." (HPT IHG-2 Properties Trust v.
City Anaheim (2015) 243 Cal.App.4th 188, 199.) The doctrine of equitable estoppel
has four elements: “(1) the party to be estopped must be apprised of the facts;

(2) he must intend that his conduct shall be acted upon, or must so act that the party
asserting the estoppel had a right to believe it was so intended; (3) the other party
must be ignorant of the true state of facts; and (4) he must rely upon the conduct to
his injury.” (/d. at 201, citing City of Long Beach v. Mansell (1970) 3 Cal.3d 462,
489.) Additionally, the injustice to be avoided by applying estoppel must outweigh
any adverse impact on public policy or the public interest, (/d., at 201, 205, citing
Shafer v. City of Los Angeles (2015) 217 Cal.App.4th 1250, 1263.)

All elements of estoppel are clearly met here since: (1) City has at all times been

aware of its CEQA, contract, and Tidelands Lease obligations, as well as its actions
inconsistent with the same; (2) City intended that Orcem and VMT rely on the

VMOCAS122T1014478.1





Andrea Ouse
Dan Keene
October 3, 2016
Page 9

Reimbursement Agreement and the Tidelands Lease and amendments thereto in
proposing and funding at great expense the processing and CEQA review of a
Project contemplated by those agreements which would, if approved, benefit the
City economically; (3) Orcem/VMT were ignorant of the facts that City would
disavow its CEQA, Reimbursement Agreement, and Tidelands Lease obligations,
unlawfully seek to truncate environmental review and consideration of the Project at
the eleventh hour, and begin pursuit of rezoning and General Plan amendments
wholly inconsistent with City's legal obligations and their legal rights; and

(4) Orcem/VMT have injuriously relied on City’s conduct, and the grave injustice
avoided by holding the City to its legal and lease obligations far cutweighs any
supposed adverse “public policy” impacts of so doing.

3. If The City Thwarts The Project And Eliminates Our Clients' Rights To
Use The Property For Maritime Industrial Use As Allowed By The Lease, It Will
Be Liable For Inverse Condemnation.

Even if a court determined City were not equitably estopped to proceed as staff
proposes, that would not relieve the City from its liability for the enormous economic
damages it would inflict on our clients by so proceeding. As mentioned above, in
August, City staff dropped a bombshell on our clients when they informed them that
they were not going to present the Final EIR to the Planning Commission because
they intended to recommend denial. Also as mentioned above, that determination
was modified somewhat, as evidenced by Ms. Ouse's September 6, 2016 letter to
Richard T. Loewke, to announce that while the Final EIR would be completed, it
would not be presented to the Planning Commission but would be posted on-line.
To treat any applicant this way is unconscionable, but to afford such treatment to an
applicant who has been unhesitatingly responsive in the entitlement process and
who has paid over a million dollars in fees in reliance on settled law and binding
legal agreements is beyond astonishing: it is actionable. If the City staff refuses to
comply with City's legal obligations to present the Final EIR to the Planning
Commission for that body's review and consideration, and if staff is successful in its
apparent goal of thwarting our clients’ Project and depriving them of their rights to
beneficially use the property under their Lease, the City will be liable for substantial
damages for a regulatory taking.

The Federal and State Constitutions require the government to pay just
compensation when it takes private property for public use. (U.S. Const., Amend. V:
Cal. Const., Art. 1, § 9.) While the government has the power to take property for
public use directly through eminent domain, a property owner may also have its
property "taken” by "inverse condemnation,” i.e., acts or conduct of a public agency
which, without the formal exercise of eminent domain authority, invade or
appropriate a valuable property right to the owner’s direct and special injury. (Selby
Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110, 119-120; Cily of Los
Angeles v, Superior Court (2011) 194 Cal.App.4th 210, 220-222.) Our clients' rights
under the existing Tidelands Lease clearly qualify as private property subject to
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these constitutional protections. (E.g., City of Vista v. Fielder (1996) 13 Cal.4th 612,
616-617 [taking of leasehold interest is compensable under Eminent Domain Law].)

A "regulatory taking" occurs when a government action restricts the property
owner's use and enjoyment of its property to such a degree that it amounts to a
“taking” even absent a physical invasion, property damage, or formal exercise of
eminent domain. Where a regulation denies the property owner all economically
viable use of his or her property, this is considered to be a "per se" or "categorical
taking - akin to a physical occupation of the property - for which compensation is
absolutely required. (Kavanaugh v. Santa Monica Rent Control Bd. (1997) 16
Cal.4th 761, 774, Jefferson Street Ventures, LLC v. City of Indio (2015)

236 Cal.App.4th 1175, 1193-1196 [discussing regulatory takings generally and rules
and procedures for challenging same]; Allegretti & Co. v. Counly of Imperial (2006)
138 Cal. App.4th 1261, 1270, NJD, Ltd. v. City of San Dimas (2003) 110 Cal.App.4th
1428,1435-1436; Charles A. Pratt Constr. Co., Inc. v. California Coastal Com'n
(2008) 162 Cal.App.4th 1088, 1080; see Monks v. Cily of Rancho Palos Verdes
(2008) 167 Cal.App.4th 263, 303-305 [City's moratorium on home construction
deprived landowners of all economically beneficial use of property, without City
proving justification under State principles of nuisance or property law, and therefore
constituted taking], Twaln Harte Associates, Ltd. v. County of Tuolumne (1990) 217
Cal.App.3d 71, 81-83, B5 [county's rezoning of 1.7 acre parcel to open space, with
limited available uses by CUP which owner alleged were not feasible, resulted in
placement of burden on county to prove that owner had an economic use of his
land].) Where a denial of all economic use results from regulatory action, such that
a "per se” or "categorical” taking has occurred, compensation is required and the
owner's "reasonable investment backed expectations” are not relevant to the
analysis. (Palazzolo v. Rhode Island (2001) 533 U.S. 606, 618; Lucas v. South
Carolina Coastal Council (1992) 505 U.S. 1003, 1027 [where regulation deprives
land of all economically beneficial use, payment of compensation may be avoided
“only if the logically antecedent inquiry into the nature of the owner's estate shows
that the proscribed use interests were not part of his title to begin with."].)

It should also be noted that a regulatory taking claim is not precluded where the
deprivation of economically viable use is “one step short of complete” (Kavanaugh,
supra, 16 Cal.4th at 774, citing Lucas, supra, 505 U.S. at 1019, Fn. 8); the taking in
such a case is "non-categorical" and the relevant analysis would depend on a
court's consideration of numerous factors to evaluate the regulation and its impact
on the owner. (Palazzolo v. Rhode Island, supra, 533 U.S. at 618; Kavanaugh,
supra, 16 Cal.4th at 775-776; Allegrelti & Co. v. County of Imperial, supra, 138
Cal.App.4th at 1270-1271.) Appropriate factors thus considered by the courts
include:

(a) “[t]he economic impact of the regulation on the claimant” (Arcadia
Development Co. v. City of Morgan Hill (2008) 169 Cal App.4th 253, 265; Allegretti
& Co. v. County of Imperial, supra, 138 Cal.App.4th at 1279; Penn Cent. Transp.
Co. v. City of New York (1978) 438 U.S, 104, 124);
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(b) “the extent to which the regulation has interfered with distinct
investment-backed expectations” (ibid.);

{c) “the character of the governmental action” (Penn Cent. Transp. Co. v.
Cily of New York, supra, 438 U.S. at 124);

(d) whether the regulation "interfere(s] with interests that [are] sufficiently
bound up with the reasonable expectations of the claimant to constitute 'property’ for
Fifth Amendment purposes” (id. at 125);

(e) whether the regulation affects the property's existing or traditional
use so as to interfere with the property owner's "primary expectation” (id. at 138);

(f whether the owner’s holding is limited to the specific interest the
regulation abrogates or is broader (id. at 127-130);

(9) whether the government is acquiring “resources to permit or facilitate
uniquely public functions, "such as its entrepreneurial operations” (id. at 128, 135).

(h) whether the regulation "permit[s the property owner]... to profit
[and]... obtain a 'reasonable return’ on ... investment” (id. at 136);

(i) whether the regulation provides the owner offsetting benefits
or rights that “mitigate whatever financial burdens the law has imposed" (id. at 137;
see also Keystone Bituminous Coal Ass’n v. DeBenedictis (1987) 480 U.S. 470);

() whether the regulation "prevent[s] the best use of land" (Agins v. City
of Tiburon (1980) 447 U.S. 255, 262, abrogated on other grounds by Lingle v.
Chevron U.S.A., Inc. (2005) 544 U.S. 528); and

(k) whether the regulation "extinguish[es] a fundamental attribute of
ownership” (ibid.).

California courts have applied the foregoing factors to find regulatory takings have
occurred due to the application of land use regulations, without the formal exercise
of eminent domain, in various contexts. (E.g., Jefferson Street Ventures, LLC v.
City of Indio, supra, 236 Cal.App.4th at 1201-1202 [city's "no build" condition of
development approval used to "bank" portion of developer’s land for lower cost
acquisition in future for public project held uncompensated taking); Lockaway
Storage v. County of Alameda (2013) 216 Cal.App.4th 161, 167-173, 189-191
[County's application of voter-adopted general plan amendments in Measure D to
prohibit construction of self-storage facility that had received all discretionary
approvals before Measure D became effective constituted non-categorical taking for
which County was liable]; Avenida San Juan Partnership v. City of San Clemente
(2011) 201 Cal.App.4th 1256, 1272-1273 [spot zoning that reduced property’s
number of permitted homes from 4 per acre to one per 20 acres constituted
compensable taking due to its "dramatic" economic impact on property's value,
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undermining of owners' investment-backed expectations, and true motivation of
preserving property as open space].)

While application of each and every one of the relevant factors set forth above
would clearly weigh entirely in favor of our clients and against the City under the
circumstances here, analysis of those factors is also wholly unnecessary to
establish a taking here. That is because if the City thwarts the Project and the
applicant's ability to use the property for economically beneficial maritime industrial
use —which is the only type of use allowed under the Tidelands Lease — it will be
liable for a categorical or per se taking. The economic impact of precluding any
beneficial water-related industrial use of the Project property would take all of
applicants’ property rights under the Tidelands Lease because applicants currently
have only the limited right to undertake such industrial uses, and, in fact, no other
uses are allowed under the Tidelands Lease.

4, The City's Shocking Arbitrary And Irrational Actions Further Expose It
To Damages Liability For Violations Of Substantive and Procedural Due

Process And Equal Protection Of The Law.

Deprivation of property rights by government without due process of law is also
prohibited by the Federal and State Constitutions. (U.S, Const., Art., V; Cal, Const,,
Art. |, § 7(a).) Substantive due process protects against "arbitrary and capricious
government action” that interferes with protected property interests. (County of
Sacramento v. Lewis (1998) 523 U.S. 833, 845, Sinaloa Lake Owners Ass’n v. Cily
of Simi Valley (9th Cir. 1989) 882 F.2d 1398, 1407, see Lingle v. Chevron U.S.A.,
Inc. (2005) 544 U.S. 528.) Procedural due process protects against deprivations of
a fair hearing, such as would result from staff's proposed withholding of the Final
EIR from the Planning Commission here. (E.g., Cohan v. City of Thousand Oaks
(1994) 30 Cal.App.4th 547, 561 [cumulative effect of City's procedural errors and
“blatant disregard of [real estate developer's] due process rights” were actionable
when city council, inter alia, "simply submitted to the roar of the crowd"].) Equal
protection protects persons against discrimination and unfair treatment (U.S. Const,,
Amend. 14; Cal. Const., art. |, § 7(a)), and monetary damages are available for
violations of federal constitutional rights. (42 U.S.C. § 1983; Gonzaga Univ. v. Doe
92002) 536 U.S, 273, 283.) Prevailing parties in such actions may also recover
attorneys' fees. (42 U.5.C. § 1988(b)-(c).) Itis pellucid that City staff's actions,
described in detail above, place the City in violation of our clients' constitutional
rights and on a collision course with liability for massive monetary damages
resulting from such violations.

Conclusion: We urge the City staff to ensure that City complies with its contract
obligations, CEQA and due process, respects the applicants’ property rights, and
takes actions enjoined on it by law, in order to avoid extreme damages to our clients
and ensuing lengthy and costly litigation over this matter. Simply put, the completed
Final EIR must be presented to the Planning Commission for its consideration as
required by CEQA at the duly noticed December public hearing, so that that body
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can exercise the full measure of its discretionary decisionmaking authority over the
Final EIR and Project that the law confers on it, and so that it will also have the
benefit of all of the environmental information required by CEQA {and for which our
clients have paid at great expense) when that body considers the merits of the
proposed Project.

Should you have any questions, please do not hesitate to contact the undersigned.
Thank you in advance for your anticipated prompt attention to these critically
important matters and issues.

Very truly yours,
MILL

TARR REGALIA

Arthur F. Coon

AFC:klw
ccl Claudia Quintana, City Attorney (claudia.quintana@cityofvallejo.net)
Clients

Richard T. Loewke, AICP (dick@loewke.com)
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January 17, 2017

Via Email and U.S. Mail

Andrea Ouse Dan Keen

Community and Economic Development Director  City Manager

City of Vallejo City of Vallejo

555 Santa Clara Street 555 Santa Clara Street

Vallejo, CA 94590 Vallejo, CA 94590

Email: andrea.ouse@cityofvallejo.net Email: citymanager@cityofvallejo.net

Re: Response to City Staff Determination on Process for Review of FEIR

and Hearings on Vallejo Marine Terminal and Orcem Applications

Dear Ms. Ouse and Mr. Keen:

This letter responds to the email sent on January 10, 2017 by Lisa Plowman on behalf of
the City of Vallejo, modifying the terms of the agreement reached on October 11, 2016
between Dan Keen, Andrea Ouse and Steve Bryan as to the hearing process for
consideration of the Final EIR, the Revised Environmental Justice Analysis, and the
Applications filed on behalf of Vallejo Marine Terminal, LLC (“VMT") and Orcem
California Inc. ("Orcem”) for their respective Projects.

We and our clients are alarmed that City staff apparently is refusing to honor the process
agreed to on October 11, 2016. We have concerns that this breach will lead to legal and
practical complications that affect the City of Vallejo's compliance with the terms of
Orcem and VMT's Reimbursement Agreements with the City (collectively, the
"Reimbursement Agreement"), as well as violate our clients’ due process rights. The
City has a legal obligation to undertake a good faith review of both our clients’ Projects
and the Final EIR prepared for the Projects, as set forth in the California Environmental
Quality Act ("CEQA") and other applicable law.

Itis certainly a strange day in California when an applicant is asking for more scrutiny of
a development project. But we are concerned City staff's decision to abbreviate the
Projects’ hearing schedule short-changes the Planning Commission, the public, and our
clients. Our clients’ Projects, as you well know, are extremely complicated, and the
truncation of the review process increases the likelihood that decisionmakers will simply
deny the Projects, or approve the Projects based on an administrative record requiring
clarification. In other words, it appears that City staff's proposed review process might
sabotage the City's consideration of the Projects. And while some elements in the City
believe the Projects benefit only our clients, the proposed developments will in fact bring
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significant benefits to the greater community, including 192 living wage jobs, $60 million
in capital improvements, a $21.7 million contribution to the local gross domestic product
on an annual basis, and tens of millions of dollars in tax revenues.

Accordingly, we respectfully request that you reinstate the more robust review process
that the City and our clients agreed to on October 11, 2016.

1. The Procedural Agreement of October 11, 2016.

At the conclusion of the meeting held at City offices on October 11, 20186, it was
proposed by Dan Keen, and agreed by all participants, that the City would complete
preparation of, and post, the Final EIR and Revised Environmental Justice Analysis for
the VMT and Orcem Projects (the "Environmental Documents”) at the earliest possible
date. At thattime, all parties expected the Environmental Documents to be available by
mid-December 2016.

The parties also agreed to provide advance notice to the community and all interested
parties of three sequential meetings to be held by the Planning Commission for
consideration of the Environmental Documents and the Projects. The first such meeting,
subsequently scheduled by City staff for February 27, 2017, was to be reserved
exclusively for informational presentations to the Commission by City staff and our
clients, and for Commissioners to have the opportunity to ask questions. The second
meeting was to be scheduled as a formal public hearing for purposes of allowing all
interested parties to make comments on the completed Environmental Documents and
the Projects. This second, separate meeting was set aside for this purpose exclusively,
given the level of public interest anticipated.

Finally, the third meeting was to be scheduled for purposes of Commission review of the
Final EIR and deliberation of the Project Applications. So that Planning Commissioners
would be prepared to the maximum extent possible, it was contemplated that, in
advance of this third meeting, answers to questions asked by Commissioners at the first
meeting would be prepared in writing by City staff and our clients’ professional
consultants, and submitted to the Commission.

As agreed on October 11, 2018, the foregoing three-meeting process would constitute a
well-organized process through which the public would be afforded ample time for
comments, and Commissioners would be afforded the best opportunity to understand
the numerous complex environmental issues addressed in the Environmental
Documents. In order to ensure that all interested parties were prepared for the process,
City staff agreed to prepare and publish an early informative notice outlining the full
three-meeting process.

Following the October 11, 2016 meeting, our clients, their consultants, and Miller Starr
Regalia placed numerous phone calls, and submitted numerous emails, to Mr. Keen,
Ms. Ouse, Ms. Plowman, and the City Attorney’s office, requesting a follow-up meeting
with City staff to address a number of procedural questions pertaining to the Planning
Commission's three meetings. However, there was no response until receipt of
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Ms. Plowman's email of January 10, 2017. In her email, Ms. Plowman suggests that
the agreement reached with Mr. Keen and Ms. Ouse on October 11, 2016 has been
breached, specifically by stating that a single, combined public meeting would now be
scheduled on February 27, 2017. Meanwhile, the City has not, to date, released the
Environmental Documents for public review, though a month has elapsed since the mid-
December release date contemplated last autumn.

2. Potential for Conflicts with Terms of Reimbursement Agreement and
CEQA.

We question the logic of, and worry as to the legal complications arising from, Ms.
Plowman'’s changes to the three-meeting process agreed to on October 11, 2016. This
office submitted a detailed letter to you on October 3, 2016, reminding the City of its
obligations pursuant to the contractual Reimbursement Agreement entered into between
the City and the our clients. In that letter, we reminded Staff of the City's legal obligation
to complete and publish the final Environmental Documents, including a complete and
accurate Final EIR, and to submit that document to the Planning Commission for
consideration and certification prior to any deliberations on the Project entitlements.

As you know, the Projects, largely at the request of City staff, have undergone significant
changes in order to minimize environmental impacts and address other concerns, which
has required significant changes in the Projects’ environmental review. We are
concerned, based on the City's substantial delay in issuing the Final EIR and the
Revised Environmental Justice Analysis, that there may not be adequate time for this
office and our clients' environmental experts to review and identify any needed
explanations or clarifications about the scope and meaning of the substantially revised
analysis of environmental effects, and for the City Staff and their consultants to address
such needs in a timely manner. In this vein, we note that City staff still have not
committed to a date by which the Environmental Documents will be released for public
review, and that staff have not clearly and unequivocally foreclosed the possibility that
the Environmental Document will be unavailable to the Planning Commission on
February 27, 2017. Based on each of the foregoing concerns, we hereby renew and
incorporate by reference each of the legal claims asserted in our letter of October 3,
2016.

We also wish to point out the following:

« As required by CEQA Guidelines Section 15088 and Public Resources Code
section 21092.5, it is legally necessary that the Final EIR, including its responses
to comments, edits to the Draft EIR, and supplemental information, be made
available at least 10 days prior to the Planning Commission's certification of the
document.

» The City owes a good faith duty to both the public and our clients to produce an

accurate and legally compliant Final EIR. (Laurel Heights Improvement Ass'n v.
Regents of Univ. of Cal. (2010) 188 Cal.App.4th 227, 269; In re Bay-Delta
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Programmatic Envt'l Impact Report Coordinated Proceedings (2008) 54 Cal.4th
1143, 1175 [sufficient information should be provided to the decisionmakers and
the public]; Vineyard Area Cilizens for Responsible Growth v. City of Rancho
Cordova (2007) 40 Cal.4th 412, 428; CEQA Guidelines sections 15088(c),
15144, 15151.) While we agree that a Final EIR is not deficient if it results in
environmental conclusions with which an applicant disagrees, it is an entirely
different case where a City knowingly produces a Final EIR with legal defect, or
adopts a hearing process that is likely to result in legal defect or otherwise
provide project opponents with fodder for a successful project challenge. We are
not suggesting at this time that the Final EIR will have legal defect, as we have
not seen it; however, City staff's abbreviation of the hearing process will have the
effect of frustrating our clients ability to clarify or supplement the administrative
record to address any legal defects that might appear.

« CEQA requires that a city’s decision to certify an EIR reflects its independent
judgment and analysis. (CEQA Guidelines section 15090(a)(3); Public
Resources Code section 21082.1(c)(3).) Given the complexity of the
Projects and their subsequent revisions, it appears necessary that the
Planning Commissioners have more time to consider the Projects, their
Environmental Documents, and any public comments, so as to avoid relying
too heavily on summaries and reports provided by City staff, and thereby
avoid an improper delegation of duties, (See CEQA Guidelines section
15025(b)(1); see our October 3, 2016 letter.)

= Asdiscussed above and in our letter of October 3, 2016, the City is obligated
pursuant to the Reimbursement Agreement to ensure that the Final EIR is
complete and adequate at the time of its certification, and that the Projects’
“environmental review process" be “comprehensive.” (Reimbursement
Agreement, Recital B, p. 2.). As a separate contractual matter, the City is
also obligated to ensure that the original Draft Environmental Justice
Analysis (paid for entirely by our clients) is properly revised and issued as a
"Revised"” document.

3. Summary and recommended Solution.

Again, we are deeply concerned that, by failing to adhere to the agreement reached on
October 11, 2016, and by failing to issue the Environmental Documents within the time
frame originally committed to by City Staff, the City might ultimately be asking the
Planning Commission to make a flawed or uninformed decision.

Our clients have paid the City in excess of $1 million to prepare and certify a complete
and accurate set of Environmental Documents. In addition, they have spent many times
this amount in good faith, pursuant to the Reimbursement Agreements, preparing and
processing applications and the various technical environmental studies reviewed and
incorporated into the Environmental Documents. Given the elevated potential for
procedural errors to occur with a "truncated,” single combined public hearing, and based
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on the delays in issuance of the Environmental Documents, we strongly urge the City to
adhere to the three-meeting process first agreed to on October 11, 2016.

We ask that you provide a written response to this letter as quickly as possible, and offer
again to sit down with Staff to discuss these issues in greater detail.

Very truly yours,
MILLER STARR REGALIA

PWilson Wendt
Wilson F. Wendt

Seaw Wanciniak

Sean Marciniak
WFW:srm

cc: Honorable Chairperson Graden and members of the Vallejo Planning Commission,
cfo Dina Tasini, Planning Manager (Dina. Tasini@cityofvallejo.net)
Honorable Mayor Sampayan and Members of the Vallejo City Council
(Mayor@cityofvallejo.net, Bob.Sampayan@cityofvallejo.net,
Rozzana Verder-Aliga@cityofvallejo.net, Pippin.Dew-Costa@cityofvallejo.net,
Robert. McConnell@cityofvallejo.net, Katy. Miessner@cityofvallejo.net,

Hermie Sunga@cityofvallejo.net, Jesus Malgapo@cityofvallejo.net)
Claudia Quintana, City Attorney (claudia.quintana@cityofvallejo.net)

Leslie Trybull, Executive Secretary (Leslie. Trybull@cityofvallejo.net)
Lisa Plowman, RMM Design Group (maplowman@rrmdesign.com)
Richard T. Loewke, AICP (dick@loewke.com)

Arthur F. Coon, Esq., Miller Starr Regalia

VMOC\S122T1047904.2





EXHIBIT C






City of Vallejo

Planning Division
5535 Santa Clara Strect, Vallejo, CA 94590
Phone: (707) 648-4324  Fax: (707) 552-0163

Planning Handout No. PH-13

ENVIRONMENTAL REVIEW

What is an Environmental Review?

The City uses the environmental review process to analyze the potential environmental impacts that
could result from a project. The California Environmental Quality Act of 1970 (CEQA) governs the
standards and procedures for environmental review.

What is the purpose of an Environmental Review?

The purpose of environmental review is to evaluate a project’s physical effects on man-made and

natural conditions; consider measures for minimizing significant effects; and make findings on the

project’s environmental impact. The City may not approve a project unless adopted findings indicate

one of the following:

1. The project will not have a significant impact on the environment

2. Significant effects have been substantially mitigated.

3. The significant remaining effects are unavoidable or are acceptable because of overriding
considerations.

What are the steps in the process?

Environmental review is initiated when you submit an application. Staff will review the application
and determine if the project is exempt from CEQA. Specific exemptions are listed in the City of
Vallejo “Guidelines and Procedures for Implementation of CEQA”.

If your project is not exempt, you must submit an Environmental Informational Form. Staff will
review the environmental form and prepare an Initial Study identifying potential significant impacts.
At this stage, you can modify your project or incorporate mitigation measure so the project may, if
appropriate, qualify for a Negative Declaration.

There is a filing fee of § for Negative Declaration.

There is a filing fee of § for Mitigated Negative Declaration.

There is an additional fee of $ payable to the City of Vallejo for the filing of the Notice of
Determination by Solano County.
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What are the types of determinations?

Negative Declaration: If the Initial Study reveals that your project will not have a significant effect on
the environment, a Negative Declaration will be processed and posted. A minimum 21 day public
notice period is required before a Negative Declaration can be certified.

Environmental Impact Report: An EIR will be required if substantial evidence shows that significant
adverse environmental effects may result from your project.

What is an EIR required?

An EIR would be prepared by an independent consultant selected by a committee of the Planning
Commission and paid for by the applicant. Next a meeting between the applicant, staff and consultant
is scheduled. You may be required to submit additional technical information to assist in preparing the
EIR,

What is the timing involved?

A draft EIR is generally prepared in 3 to 6 months, depending on the complexity of the project,
followed by a minimum 30 day public review period (45 days for projects requiring review by State
agencies). This review will include a Planning Commission public hearing,

Following the review period a Final EIR is prepared consisting of amendments to the draft and written
responses to the comments received. Depending on the degree of public response, this process
generally takes 30 to 90 days. A certification hearing is then scheduled before the Planning
Commission and/or City Council. Action on the project can follow certification if all other City
requirements have been satisfied.

Where can I get additional information?

Refer to the City’s “Guidelines and Procedures for Implementation of CEQA” for more detailed
information or contact the Planning Division at (707) 648-4326.






